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BETWEEN:

DANIEL E. MacDOUGALL, ARTHUR J. TIERNAY, ANGUS BAKER, MALCOME KERR
and GARY BESSERER

Plaintiffs
-and -

THE ONTARIO- NORTHLAND TRANSPORTATION COMMISSION and THE
NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTATION AND GENERAL
WORKERS UNION OF CANADA AND ITS LOCAL 103 (the “CAW") and BRIAN
STEVENS on his own behalf and on behalf of the Employees of the Defendant, the
Ontario Northland Transportation Commission (“ONTC") represented by the CAW; and

THE UNITED TRANSPORTATION UNION. (“UTU") and PHILIP KONING, on his own
behalf and on behaff of all members of the UTU and ITS LOCAL 1161 employed by the
Defendant ONTC; and

THE BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES (‘BMWE") and
RICHARD PAULIN on his own behalf and on behalf of all members of the BMWE and
its LOCALS 3 AND 2697 employed by the Defendant ONTC; and

THE INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS - SYSTEM
COUNCIL NO. 11 LOCAL 2061 (“IBEW”) and GORDON LOUTTIT on his own behalf
and on behalf of all members of IBEW - SYSTEM COUNCIL NO. 11, LOCAL 2601
employed by the Defendant ONTC; and

THE UNITED STEELWORKERS OF AMERICA and its LOCAL 1976 ("USWA LOCAL
1976"), and RON MARLEAU on his own behalf and on behalf of all members of the
USWA, Local 1976 employed by the Defendant ONTC; and
THE BROTHERHOOD OF LOCOMOTIVE ENGINEERS (‘BLE”), and SHAWN
O’DONNELL on his own.behalf and on behalf of all members of the BLE employed by
the Defendant ONTC.

Defendants

Proceeding under the Class Proceedings Act, 1992



FRESH AS AMENDED STATEMENT OF DEFENCE AND CROSSCLAIM
OF THE DEFENDANTS
UNITED STEELWORKERS OF AMERICA AND ITS LOCAL 1976
(“USWA LOCAL 1976”) and RON MARLEAU and
THE BROTHERHOOD OF LOCOMOTIVE ENGINEERS (“BLE”) and
SHAWN O’DONNELL

1. The Defendants pleading admit the allegations set out in paragraphs 2, 3,
(except as to when the Ontario- Northland Pensioners Association, hereinafter the
“ONPA”, was founded and the number of its members), 8, 9, 11-18, 22, 23, 24 in part
{except with respect to the allegation regarding the contributions to the Trust from 2000
to the present), 27, 28, 29, 30 (with respect to the equal contribution to the Trust), 31 in
part-(except with respect to the implication that the ONTC and its employees could not
take a contribution holiday in appropriate circumstances), 32, 33, 35, 37(a)(except with
respect to reference to actuarial surplus), 37(b), 37(d), 39 and 45 of the Fresh as
Amended Statement of Claim.

2. The Defendants pleading deny the allegations set out in 10, 25(a), (b), and (c),
26 (save and except with respect to.the payment of administrative expenses), 36, 37(c),
37(e), 37(f), 37(g), 37(h) (insofar as it is alleged that any such act by the ONTC is a
breach of the ONTC's fiduciary duties), 38, 40, 41, 42, 43, 44 and 46 -of the Fresh as
Amended Statement of Claim.

3. The Defendants: pleading have no knowledge of the allegations as set out in
paragraphs 4-7, 19-21, 25(d), 34, and 47 of the Fresh as Amended Statement of Claim.

4. The Defendant Ron Marleau is a resident of the City of North Bay in the Province
of Ontario and is the Chief Steward of the United Steelworkers of America TC Local
1976 (“USWA Local 1976") which is the exclusive bargaining agent for approximately
110 individuals who are employed by the Defendant ONTC, who are members of the
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ONTC Pension Plan, and whose terms and conditions of employment are set out in
collective bargaining agreements with the Ontario Northland Railroad (“ONR"), a
business carried on by the ONTC.

5. Employees represented by the USWA Local 1976.are as follows:

(1) employees in the ONR’s Operating Department (ticket agents and rail
traffic controllers) whose terms and conditions of employment are
governed by Collective Agreement No. 2; and

(2) employees of O.M. Telcom whose terms and conditions of employment
are governed by Collective Agreement No. 3.

6. The Defendant Shawn O'Donnell is a Local Chairperson of the Teamsters
Canada Rail Conference of the International Brotherhood of Teamsters, Chauffeurs,
Warehousemen, and Helpers, formerly known as the International Brotherhood of
Locomotive Engineers (‘BLE”) which is the exclusive bargaining agent for approximately
30 individuals who are employed by the ONTC, who are members of the ONTC Pension
Plan, and whose terms and conditions of employment are set out in a collective
bargaining agreement between the BLE and the ONR.

7. For many years, the BLE has represented locomotive engineers employed by the
ONTC.

8. Each of the USWA Local 1976 and the BLE is recognized under its respective
collective agreements with the ONR as the exclusive bargaining agent for those

employees of the ONTC described in the relevant collective agreements.

9. With respect to the allegations in paragraph 10 of the Fresh as Amended
Statement of Claim, the Defendants pleading were added as necessary parties because
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their rights were being substantially and adversely affected by this action being brought
by the Plaintiffs and for no.other reason.

USWA and BLE Representation of ONTC employees

10.  Until February, 1999, the Canadian Division (“TCU") of the Transportation
Communication International Union {the “TCIU") was the collective bargaining agent for
the employees of the ONTC who are now members of the USWA Local 1976.

11.  Asof February, 1999, the TCIU had several collective agreements with the ONR,
each one covering a different unit of employees of the ONTC.

12.  Effective February 4th, 1999, the USWA, the TCU and the TCIU entered into a
merger agreement which provided inter alia, that the TCU (and the TCIU) would cease
o be the collective bargaining agent for all members. of the TCU, and the USWA would

become the successor bargaining representative.

13.  In-or about March, 1999, certain USWA Local 1976 members covered by one of
the three collective agreements between the TCU and ONTC ceased to be represented
by the USWA and came to be represented by the Defendant National Automobile,
Aerospace, Transportation and General Workers Union of Canada (the “CAW”), USWA
Local 1976 continued to be the collective bargaining representative for employees of the
‘ONTC covered by Collective Agreements No. 2 and No. 3 with the ONR.

14.  Forthose members covered by Collective Agreement No. 3, USWA Local 1976
bargains terms and conditions of employment directly with the ONR. For those
members covered by Collective Agreement No. 2, USWA Local 1976 generally bargains
certain aspects of the terms and conditions of employment directly with the ONR and
certain other terms and conditions of employment collectively with other unions through
the Associated Railways Unions (“ARU") which provides a vehicle for those unions
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whose collective agreements expire at approximately the same time to. bargain
collectively on certain terms and conditions of employment.

15.  Incollective bargaining on behalf of the employees whom it represents, the BLE
negotiates certain terms and conditions of employment directly with the ONR and
certain other terms and conditions collectively with other unions through the ARU.

16.  In response to the pension demands made in the 1999 negotiations, a pension
‘committee was formed consisting of four representatives from the GCA and four from
the ONTC (the “Pension Committee”) with- authority to make recommendations to the
ONTC concerning benefit improvements under the ONTC Pension Plan. Some of the
recommendations made by the Pension Committee were subsequently implemented by
the ONTC, including the amendments referred to as the 1999 Enhanced Benefits in
paragraphs 37(e) and 39 and elsewhere in the Fresh as Amended Statement of Claim.

17.  Inthe negotiations which culminated in the most recent collective agreements; all
of the unions including USWA Local 1976 and the BLE, constituted a committee (the
“Comprehensive Union Committee”) which ultimately reached an agreement with the
ONTC. That agreement included an agreement an two pension-related issues that were
attached to the Memorandum of Settlement signed at the conclusion of this round of

collective bargaining:

(a) an extension of an earlier Letter of Understanding wherein the ONTC had
agreed that it would not seek a contribution holiday with respect to
pension contributions made on behalf of members of the unions and
would not seek a refund of any pension surplus associated to members of
those unions; and

(b)  an agreement regarding an amendment to aflow for the buy-back of past
pensionable service.
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18, The TCU, the predecessor to the USWA Local 1976, frequently included
demands for pension improvements as part of its demands in collective bargaining and
negotiations with the ONTC. The USWA Local 1976 and the BLE have also included
demands for pension improvements, for both active employees and those already
retired, as part of its demands in collective bargaining negotiations over the years.

The Pension Board of the ONTC Pension Plan

19.  Asmoted in paragraph 8 above, USWA Local 1976 and the BLE are the exclusive
bargaining agents for employees in the bargaining units they represent. The ONTC
bargains terms and conditions of employment, including pension issues for active
employees, with the USWA Local 1976 and the BLE and their representatives, not with

individual employees.

20. The senior elected representatives of Unions at the ONTC who have collective
agreements with the ONR, including USWA Local 1976 and the BLE, are members of
the General Chairpersons’ Association (“GCA”). The GCA addresses issues of general
concern to its members with the senior management of the ONTC and also select
individuals to- serve as representatives of the organized employees on the Pension
Board which has authority under Regulatien 17 of the ONTC Pension Plan (as amended
by Amendment 16) to make recommendations to the ONTC regarding changes to the
ONTC Pension Plan or its administration.

21.  Pursuant to Regulation 17 of the ONTC Pension Plan, the Pension Board is
comprised of seven (7) individuals: three (3) appointed by the ONTC, three (3) selected
by a majority vote of the members of the GCA from the contributing members of the
ONTC Pension Plan, and one (1) appointed by mutual agreement of the ONTC and the
GCA. Each of the three Pension Board members selected by the GCA represents each
of the three major categories of ONTC unionized employees:

(i) Operating  (i.e. those in the running trades),
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(i)  Mechanical (i.e. shop employees), and

(i)  Non-Operating Employees (all other employees represented by
unions).

22. The Defendants pleading plead that there is no basis in law or in fact for the
appointment of an independent trustee for the trust or for a committee, as sought by the
Plaintiffs in paragraphs 1{e)and (f} of the Fresh as Amended Statement of Claim.

The 1996 Amendments (Early Retirement Window)

23. By Amendment 3 signed February 13, 1996, the ONTC amended: Regulation 5 of
the ONTC Pension Plan and added Appendix B to offer an early retirement window to
¢certain eligible members who elected to retire under the Plan on or after March 31, 1996
and prior to March 30, 1997 (the “1996 Early Retirement Window”).

24.  Similarly, in or about 2004, the ONTC offered an early retirement window to
certain eligible members who elected to retire under the Plan on or about November 14,
2004 and before January 1, 2005 (the “2004 Early Retirement Window").

25. The 1996 Early Retirement Window provided, inter alia, that eligible employees
were entitied to a temporary bridge benefit to age 65 of an additional $300.00 per
month. The 2004 Early Retirement Window also provided for-certain bridging payments.

26. The USWA Local 1976 and the BLE state that, contrary to the allegations in the
Fresh as Amended Statement of Claim, regardless of the determination as to whether
the assets of the Trust are owned on an exclusive basis by the beneficiaries of the
Trust, the ONTC was legally entitled to implement the 1996 Early Retirement Window
and the 2004 Early Retirement Window.

27.  Contrary to the allegations in paragraphs 25(a) and 37(c) and (g) the Fresh as
Amended Statement of Claim, the ONTC did not breach any legal obligation owed to
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the beneficiaries when it implemented the 1996 Early Retirement Window and/or the
‘2004 Early Retirement Window.

The 1999 Amendments (Enhanced Benefits)
28. The ONTC did not. agree to all of the pension proposals submitted by the GCA

{which included some proposals to benefit those already retired) during the negotiations
which resulted in the 1999 collective agreements, but the ONTC did eventually provide
improved pension benefits for those already retired and amend the ONTC Pension Plan
to provide that:

Q)

)

@)

the. average eamings in the calculation of pensions for those employees
who retire after January 1st, 1999 would be based on their best 48
consecutive months of earnings rather than their best 60 months of
earnings;

the reduction in respect of Canada Pension Plan benefits was reduced so
that, at age 65, the ONTC Pension Plan benefits for these employees who
retired after January 1%, 1999, would only be reduced by a percentage
equal to .5 multiplied by their years of service, rather than .7 multiplied by
their years of service; and

for those members who retired after January 1, 1999, the survivor pension
payable to their surviving spouse upon the member’s death, would be
increased to 66 2/3% of the pension payable to the deceased spouse,
from 60%.

29.  On or about November 14, 2001, the ONTC extended the benefit referred to in
paragraph 28(3) hereof to all retirees effective January 1, 2002.



-9-
30. The USWA Local 1976 and the BLE state that, contrary to the allegations in
paragraphs 25(b) and 37(e) of the Fresh as Amended Statement of Claim, the ONTC
did not breach any legal obligation owed to the beneficiaries when it revised the benefit
calculation formula under the ONTC Pension Plan for those retiring on and after
January 1, 1999.

31. The USWA Local 1976 and the BLE state that, regardless of the determination
as to whether the assets of the Trust are owned on an exclusive basis by the
beneficiaries of the Trust, the ONTC was legally entitled to implement the 1999

Amendments (Enhanced Benefits).

32. Contrary to the allegations in paragraphs 25(b) and 37(e) of the Fresh as
Amended Statement of Claim, the ONTC did not breach any legal obligation to any
beneficiary when it implemented the 1999 Amendments (Enhanced Benefits).

The Obligation to Act in an Even-handed Manner

33. Contrary to the allegations in subparagraph 1(f)(ii} and paragraph 37(e) of the
Fresh as Amended Statement of Claim, the Defendants pleading state that there is no
obligation in a pension ‘plan, regardless of whether assets are owned on an exclusive
basis by the beneficiaries of such plan, to extend the same benefits made available to
one class of beneficiary (such as active plan members) to ancther class .of beneficiary
(such as deferred vested or retired plan members).

Conclusion

34. The Defendants pleading state that the Plaintiffs’ claims and the relief sought by
the Plaintiffs in the Fresh as Amended Statement of Claim with respect to the 1996
Amendments (Early Retirement Window), the 1999 Amendments (Enhanced Bengfits),
the entitlement of the beneficiaries to the actuarial surplus in the Trust, the appointment
of an independent trustee for the Trust and a committee, a permanent injunction (save

and except with respect to the administration expenses referred to herein), punitive
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damages, and the purported duty to act in an even-handed manner be should
dismissed with costs.

CROSSCLAIM OF THE DEFENDANTS
USWA LOCAL 1976 and RON MARLEAU-and BLE and SHAWN O’'DONNELL
AGAINST THE DEFENDANT THE ONTARIO NORTHERN
TRANSPORTATION COMMISSION

35.  The Defendants pleading claim against the Defendant ONTC:
(a) the following Declarations:

0] that in 1939 the Temiskaming Northern Ontario Railway (which
subsequently became the ONTC) established a pension plan
funded by an irrevocable trust (the “Trust”) in the form of a pension
fund (the “Trust Fund”);

(i)  that the assets of the Trust Fund, including any actual surplus at
the time of wind-up, are owned on an exclusive basis by the
beneficiaries of the Trust;

(i)  that the following ameéndments and/or enactments to the pension
plan (now known as.the ONTC Pension Plan), the terms of which
direct the administration of the Trust, are contrary to law and void
ab initio:

(i) an amendment which purports to give the ONTC exclusive
rights to any surplus in the Trust;
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any and all amendments which purport to give the ONTC the
unilateral power to amend and/or terminate the Trust and the
ONTC Pension Plan;

any and all amendments which directed that the
administrative costs of the Trust were to be paid out of the
Trust Fund; and

In the event that the Court makes a determination as to
whether or not the ONTC had the power to amend the Trust
and-the provisions of the ONTC Pension Plan to reduce its
contributions and take contribution holidays, a declaration
that the ONTC does not have the right to unilaterally take.a
contribution holiday-and any amendments to the Trust and/or
the provisions of the ONTC Pension Plan to that effect are

null and void;

an Order requiring the ONTC to account for, and make restitution to the
Trust and the ONTC Pension Plan, for all amounts paid with respect to the
financing of the amendments set out in (a)(iii) above; and

their costs of this application on a substantial indemnity scale.

36. The Defendants pleading rely upon the statements set out above in the Fresh as

Amended Statement of Defence.

37, With respect to the issue as to whether the assets of the Trust are owned on an

exclusive basis by the beneficiaries of the Trust, and in particular with respect to the

relief sought in paragraphs 1(c)(i), (ii) and (jii) of the Fresh as Amended Statement of

Claim, the Defendants pleading:
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accept. the allegations in paragraph 22, 27 and 28 of the Fresh as

Amended Statement of Claim (that the ONTC created an irrevocable trust
in 1939);

plead that, upon the wind-up of the Trust, the remaining assets of the
Trust Fund, if any, belong exclusively to the beneficiaries of the Trust;

plead that an actuarial surplus is simply a notional concept and that there
is no legal entittement to an actuarial surplus in a pension plan, regardless
of who might own, on an exclusive basis or otherwise, the assets of the
pension fund; and

plead that it is premature, both in law and in the circumstanices of this
action, for a court to make any determination as to who might own the
assets of the Trust Fund, on an exclusive basis or otherwise, since the
ONTC Pension Plan is an ongoing pension plan and is not being wound
up.

38. With respect to the issues as alleged in paragraph 37(e) of the Fresh as
Amended Statement of Claim, as to. whether the ONTC had the power to unilaterally
amend and/or terminate the Trust and the ONTC Pension Plan and whether the ONTC
could direct that the administrative costs of the Trust were to be paid out of the Trust

Fund, the Defendants pleading:

M

()

accept the allegation in paragraph 33 of the Fresh as Amended Statement
of Claim (that the Trust established in 1939 did not contain a power to
unilaterally amend or revoke the Trust);

rely upon Part Il of the 1939 Regulations to the ONTC Pension Plan
which-states as follows:
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“The costs of and incidental to the administration of
the Pension Fund shall be borne by the Commission,
except that expenses of Representative Employees
attending Board Meetings shall be borne by the
Pension Fund.”

39.  With respect to the issue raised in paragraph 37(f) of the Fresh as Amended
Statement of Claim, as to whether the ONTC had the unilateral power to -amend the
Trust to utilize surplus funds to reduce its contributions to the Trust (i.e. take a
“contribution holiday”), the Defendants pleading:

(1)  rely upon the statements set out in paragraph 38 above, that neither the
Trust nor the original provisions of the ONTC Pension Plan contain a
power to unilaterally amend or revoke the Trust;

(2) state that any amendment that purports to allow the ONTC to unilaterally
take a contribution holiday is null and void;

(3)  rely upon Part I, clauses (2) and (3).of the 1939 Regulations to the ONTC
Pension Plan which state, infer alia, as follows:

“(2) There shall be deducted from the earnings. of
every Contributing Employee, and placed to the credit
of a Fund, the amount stated hereunder:

4% of such earnings.

(3) The Commission shall place to the credit of the
Fund referred to in the proceeding paragraph, an
amount equal o the contributions of the Employees.”

(4) statethat effective January 1, 2000, the ONTC took a contribution holiday,
but at the 'same time, ceased taking any contributions from the salary or
wages of its employees, thus granting them a contribution holiday as well;
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(5) thatit is premature, both in law and in the circumstances of this action, for -
a court to make any determination as to whether the ONTC had the power
to amend the Trust and the provisions of the ONTC Pension Plan to
unilaterally reduce its contributions and take .contribution holidays, since
the ONTC has always made contributions equal to the contributions of its
employees and has not unilaterally taken a contribution holiday as alleged
by the Plaintiffs; and

(6) in the alternative, plead that the ONTC does. not have the right to
unilaterally take a contribution holiday and any amendments fo the Trust
and/or the provisions of the ONTC Pension Plan to that effect are null
and void.

40. The Defendants pleading rely on the Onfario Northland Transportation
Commission Act, R.S.0. 1990, ¢.0.32 as it was preceded and amended; the Pension
Benefits Act, R.S.0. 1990, ¢.P.8 and the regulations made thereunder; and the Canada
Labour Code, R.S.C. 1985, c.L-2, as amended and the Ontario Labour Relations Act,
1995, 8.0. 1995, c.1, Schedule A, as amended.

May 2, 2005 SACK GOLDBLATT MITCHELL
Barristers and Solicitors
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Toronto, Ontario
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James K. McDonald
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Solicitors for the Defend
USWA Local 1976 and Ron Marleau
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