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ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:

DANIEL E. MacDOUGALL, ARTHUR J. TIERNAY, ANGUS BAKER,
MALCOLM KERR AND GARRY BESSERER

Plaintiffs
-and -~

THE ONTARIO NORTHLAND TRANSPORTATION COMMISSION and
THE NATIONAL AUTOMOBILE, AEROSPACE, TRANSPORTATION AND
GENERAL WORKERS UNION OF CANADA AND ITS LOCAL 103
(the “CAW”) and BRIAN STEVENS on his own behalf and on behalf of the Employees
of the Defendant, the Ontario Northland Transportation Commission (“ONTC”)
represented by the CAW; and

THE UNITED TRANSPORTATION UNION (“UTU”) and
PHILIP KONING, on his own behalf and on behalf of all members of the UTU and ITS
LOCAL 1161 employed by the Defendant ONTC; and

THE BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES (“BMWE”)
and RICHARD PAULIN on his own behalf and on behalf of all members of the BMWE
and its LOCALS 3 and 2697 employed by the Defendant ONTC; and

THE INTERNATIONAL BROTHER OF ELECTRICAL WORKERS -
SYSTEM COUNCIL NO. 11 LOCAL 2061 (“IBEW”}. and GORDON LOUTTIT
on his own behalf and on behalf of all members of IBEW — SYSTEM COUNCIL

NO. 11, LOCAL 2601 employed by the Defendant ONTC, and

THE UNITED STEEL WORKERS OF AMERICA and its LOCAL 1976 (“USWA
'LOCAL 1976”) and RON MARLEAU on his own behalf and on behalf of all members
of the USWA, Local 1976 employed by the Defendant ONTC; and
THE BROTHERHOOD OF LOCOMOTIVE ENGINEERS (“BLE”), and
SHAWN O’DONNELL, on his own behalf and on behalf of all members of the BLE
employed by the Defendant ONTC

Defendants

Procéeding under the Class Proceedings Act, 1992



59

FRESH AS AMENDED
STATEMENT OF CLAIM

DANIEL E. MacDOUGALL, ARTHUR J. TIERNAY, ANGUS BAKER,
MALCOLM KERR and GARRY BESSERER, on their own behalf and on behalf

of the' members of the class, CLAIM:
(&)  AnOrdercertifying this proceeding as a Class Proceeding and appointing:

@) The plaintiffs as representative plaintiffs for a class described as:
“All beneficiaries of the employee pension plan of the ONTC with
the exception of those current employees who are represented by a
trade union and with the exception of the members of the 2004

Class™;

) Or, in the alternative, an Order certifying this proceeding as a class

proceeding and appointing:

@) The plaintiffs as representative plaintiffs for a class described as:
“All beneficiaries of the employee pension plan of the ONTC with
the exception of those current employees who are represented by a
trade union and with the excéption of the members of the 2004

Class” (the “Main Class™); and

(ii)  Daniel E. MacDougall as representative plaintiff for a subclass
deseribed as: “All beneficiaries of the employee pension plan of
the ONTC with the exception of those current employees who are
represented by a trade union and with the exception of the

members of the 2004 Class or those beneficiaries who are



(iii)

()

)

=3=
members of one of the other defined sub-classes below” (the

“Residual Sub-Class”);

Arthur J. Tiernay as representative plaintiff for a subclass
described as: “Beneficiaries of the employee pension plan of the
ONTC who retired between March 31, 1996 and Match 30, 1997
pursuant to the 1996 early retirement package offered by the
ONTC, and beneficiaries who are survivors of such retirees” (the.

“1996 Barly Retiree Sub-Class™);

‘Arigus Baker as representative plaintiff for a subclass described as:
“Beneficiaries of the employee pension plan of the ONTC who
retived between January 1, 1999 and February 2, 2000 who ai¢
receiving a pension benefit calculated under the 1999 enhanced
benefits formula, and beneficiaries who are survivors of such

retirees” (the “1999 Enhanced Benefits Sub-Class™);

Malcolm Kerr as representative plaintiff for a subclass deseribed
as: “Beneficiaries of the employee pension plan of the ONTC who
retired after February 2, 2000 and are receiving a pension benefit
calculated under the 1999 enhanced benefits formula and whom
the ONTC caused: to cease making contributions to the pension
plan pursuant to the 2000 contribution holiday while employed
with the ONTC, and beneficiaries who are survivors of such
retirees, excluding the members of the 2004 Class” (the “2000

Contribution Holiday Sub-Class”); and
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(vi)  Garty Besserer as representative plaintiff for a subclass described

as: “B iaries of the employee pension plan of the ONTC who are

current employees the.ONTC but who are not represented by a trade

union” (the “Active Non-Unionized Sub-Class”).
(c) In addition, the plaintiffs seek the following Declarations:

(6] That in 1939, the ONTC created an irrevocable trust (the “Trust”)
for the exclusive benefit of employees, former employees and
survivors of employees and former employees of the ONTC, the
administration of which was to be directed by a pension plan

document (the “1939 Plan Document”);

(ii)  That the eligible employees, former employees and survivors of
employees and former employees of the ONTC are the sole

beneficiaries of the Trust;

(iii)  That the assets of the Trust, including any actual or actuarial
surplus, are held for the exclusive benefit of the beneficiaries of the

Trust;

(iv)  That the ONTC committed breaches of trust and/or breaches of
fiduciary duty by:

(A) Causing amendments to be made to the 1939 Plan
Document to purport to allow the ONTC to use trust
monies to fund its own obligations and operations, as
specifically pled in paragraphs 23, 26, 36, 37(c), 37(e),

37(£), 37(g), and 38-40;
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Causing amendments to be made to the 1939 Plan

Documetit to purport to give the ONTC beneficial rights to
any money or property held subject to the Trust, as
specifically pled in paragraphs 25, 26, 36, 37(a)-(h), and
38-40;

Causing amendments to be made to the 1939 Plan
Document to purport to give the ONTC the unilateral
power to amend or terminate the pension plan established
by the 1939 Plan Document and the Trust (the “Pension
Plan™), as specifically pled in paragraphs 36, 37(a), and
37(b);

Causing amendments to be made to the 1939 Plan
Document to. purport to allow the: ONTC to cease its
funding and contribution obligations to the Trust, as
specifically pled in paragraphs 24, 36, 37(b), 37(d), 37(f),
and 38; and

Treating monies held in trust for the benefit of the members
of the Pension Plan as an asset of the ONTC, as specifically

pled in paragraphs 24-26, 34, and 36-40;

That the ONTC is and remains responsible for all past and future

payment obligations to its employees, former employees and

survivors of employees and former employees that it has incurred
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in its capacity as employer, notwithstanding any Order of this

Court that it may not use Trust funds to satisfy those obligations;

An Order requiring the ONTC to account for all amounts improperly

withdrawn or withheld from the Trust and to make restitution therefore;
An Order appointing an independent trustee for the Trust;.
An Order appointing a commiittee to:

@ Review the nature and amounts of pensions being paid under the

Pension Plan to the members; and

(i)  Make such recommendations to th¢ independent trustee as are
appropriate. in consideration of the Trust and its assets and
obligations, including the duty to treat the beneficiaries of the

Trust in an even-handed manner;

An Order permanently enjoining the ONTC from dealing with the Trust,
including any actual or actuarial surplus, in any way which is incompatible

with the interests of the beneficiaries of the Trust;
Punitive damages in the amount of $10,000,000.00;

Pre-judgment interest pursuant to the Court of Justice Act, R.S.0. 1990, c.

C-43; and

Costs in this action on a substantial indemnity scale.
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NTATIVE PLAINTIFES

Daniel E. MacDougall (“MacDougall” resides in North Bay, Ontario, and was
employed with the ONTC in various capacities, including Comptroller and

Assistant General Manager, between 1964 and 1990, when he retired.

In May 2000, MacDougall co-founded the Ontario Northland Pensioners
Association (“ONPA”) for the purpose of providing “a formal organization to
enable Ontario Northland pensioners, as a group, to present their concerns of
pension and other related matters to the Ontario Northland Transportation
Commission.” ONPA has in excess of 600 members and is formally governed by
a Board of Directors. MacDougall is thie Chairperson of the Board of Directors of

ONPA.

.Arthur J. Tiernay resides in North Bay, Ontario and is a retiree of the ONTC. He

was employed with-the ONTC in various capacities, including Internal Auditor,
between 1964 -and 1996, when he retired pursnant to the 1996 early retirement
package.

Angus Baker resides in North Bay, Ontario and is a retiree of the ONTC. He
receives the enhanced pension benefits available to those who retired after
January 1, 1999, but did not receive the contribution holiday commeneing in.

2000.

Malcolm Kerr resides in North Bay, Ontario and is a retiree of the ONTC. He

‘receives the enhanced pension benefits available to those who retired after

January 1, 1999, and was a recipient of the benefit of the contribution holiday

commencing February 1, 2000 prior to his retirement.
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Gary Besserer is currently employed by the ONTC as the administrative assistant

to the manager of work equipment. He is not represented by a trade union, and
has not been so represented since March of 2002. He currently has 23 years-of

service at ONTC and expects to retire in 2017.

THE DEFENDANTS
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The ONTC is the only Defendant against which relief is sought in this proceeding:

The ONTC is a Crown Corporation that was founded in 1902 under the
Temiskaming and Northern Ontario Railway Act 1902 as the Temiskaming and
Northern Ontario Railway. In 1946, the Temiskaming and Northern Ontario
Railway was renamed the Ontario. Northland Transportation Commission. The
ONTC continues to operate under the authority of the Ontario Northland
Transportation Commission Act, R.8.0. 1990, ¢, 0-32. The ONTC was
established to act as a catalyst for growth and development in the Onfario
Northland and as such operates in the private sector, offering rail, marine, telecom
and passenger services throughout northern Ontario. The ONTC has its head

office in North Bay, Ontario.

“The remainder of the Defendants have been added as a procedural matter at their

own instance.

Brian Stevens is a Defendant on his own behalf and on behalf of the ONTC’s
active employees represented by the National Automobile, Aerospace,
Transportation and ‘General Workers Union of Canada and its Local 103 (the

“CAW?).
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Philip Koning is a Defendant on his own behalf and on behalf of the ONTC’s

active employees represented by the United. Transportation Union and its local
1161 (the “UTU).

Richard Paulin is a Defendant on his own behalf and on behalf of all members of
the ONTC’s active employees represented by the Brotherhood of Maintenance
Way Entiployees and its Local 3 and 2697 (the “BMWE?™).

Gordon Louttit is a Defendant on his own behalf and on behalf of the ONTC’s
active employees Tepresented by the International Brotherhood of Electrical

‘Workers — System Council No. 11, Local 2061 (the “IBEW™).

Ron Marleau is a Defendant on his own behalf and on behalf of the ONTC’s
active employees represented by the United Steelworkers of America and its

Local 1976 (the “USWA”).

‘Shawn O’Donnell is a Defendant on his own behalf and on behalf of the ONTC’s

active employees represented by the Brotherhood of Locomotive Engineers (the
“BLE”).

Bach of Stevens, Koning, Paulin, Louttit, Marleau and O’Donnell and the other
ONTC employees on. behalf of whom they are named ar¢ also members of the
Pension Plan and beneficiaries of the Trust.

Each of the CAW, the UTU, the BMWE, the IBEW, the USWA, and the BLE are

also Defendants in their own capacity.
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RELATED PROCEEDING
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20.

21.

Clifford McCaul has commenced a companion proceeding to this “proceeding
secking certain declaratory and other relief against the ONTC and seeking 1o have
the proceeding certified as a class proceeding. He is seeking to be appointed

representative plaintiff fora class described as:

“Beneficiaries of the employee pension plan of the ONTC who retired
between November 14, 2004 and January 1, 2005 pursuant to the 2004
early retirement package offered by the -ONTC and who received. or are
receiving the 1999 enhanced benefits and ceased making contributions

pursuant to the 2000 contribution holiday” (the “2004 Class”).

The proposed representative plaintiffs in this action and the 2004 Class take the
same position in respect of the breaches of trust by ONTC through use of the trust
funds for administrative expenses and the appropriation of the ownership of the
trust by ONTC in its public documents. The proposed 2004 Class, however, takes
10 position in respect of the relief sought in this action in so far as it relates to
payments and benefits received by the 2004 Class.

It is the intention of the proposed representative plaintiffs in this action to have
the relief sought in this claim heard at the same time and in conjunction with the

action brought by the 2004 Class.
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NATURE OF THE ACTION

22.

23.

24,

25.

Tn 1939, an irrevocable Trust was created for the benefit of the employees, former
employees and survivors of employees and former employees of the ONTC to
fund a contribitfory Pension Plan. The employees of the ONTC, in part, funded
the Trust through mandatory.contributions of four (4) percent of all wages earned
during their employment with the ONTC. These contributions constituted a

significant investment on the part of the employees.

The ONTC was appointed as the administrator and Trustee of the Trust at its
inception and continues-to act as such. The ONTC, as Trustee, owes a fiduciary

duty to the beneficiaries of the contributory pension Trust.

The ONTC breached its fiduciary duties. in respect of the Trust, as described more
fully below, by withholding certain monies it was required to-pay pursuant to the
1939 Plan Document, including its contributions to the Trust from 2000 to the

present and the administrative expenses of the Trust from 1997 to the present.

'The ONTC also breached its fiduciary duties in respect of the Trist, as described

more fully below, by using Trust monies to fund its own obligations under
agreements with its employees, for which the employees gave good and valuable

consideration. The ONTC improperly used Trust monies:

(a) To retire and avoid the cost of continued employment of the 1996 Early

Retiree Sub-Class and the 2004 Class;
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(b) To increase the pension of then current employees and avoid a salary

increase for the 1999 Enhanced Benefits Sub-Class;

©) To increase the take-home pay for then current employees and avoid a
salary increase for the 2000 Contribution Holiday Sub-Class; and

@ In improper ways known to the defendant ONTC, but not known to the
plaintiffs at this time.

The ONTC received the aforementioned benefits and improperly and. illegally
used Trust monies to fund its commitments, monies which beloniged to the

beneficiariés of the Trust and were held in trust exclusively for their benefit.

BACKGROUND

The Pension Plan and the Trust

27.

28.

29.
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In or about 1939, the ONTC instituted the Pension Plan and the Trust to replace
an existing non-contributory. pension plan established in 1922. The Pension Plan
and the Trust took the form of a contributory pension plan for the exclusive
benefit of the employees, former employees and survivors of employees and

former employees of the ONTC.,

The Trust is administered by the 1939 Plan Document, which appointed the
ONTC as the administrator and Trustee of the Trust.
The 1939 Plan Document states that the ONTC shall bear the costs of the

administration of the Pension Plan and the Trust.

The 1939 Plan Document mandates that the ONTC and its employees contribute

an equal amount to the Trust. (being, four (4) percent of wages earned). All
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33.

34.
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contributions by the ONTC ‘to the pension Trust constitute a portion of each

employee’s compensation,

The 1939 Plan document requires the ONTC to maintain the sufficiency of the
Trust by making payments of such additional amounts as. were required to meet
the liabilities of the Trust, being the pensions of the members and related
administrative costs. The 1939 Plan Document did not allow the ONTC fo cease
its contributions or to cause its employees to cease their contributions in the event

of a surplus in the Trust.

The 1939 Plan Document allows the ONTC to borrow funds from the Trust, at the
current rate of interest, but not exceeding three (3) percent per-annum. The 1939
Plan Document also allows the ONTC to invest the funds of the Trust “in trust for

the Pension Fund”.

A pension board was established by the 1939 Plan Document to administer the
Pension Plan (the “Pension Board”). The. 1939 Plan Documetit grants to the
Pension Board a general power to recommend the amendment, alteration or
rescission of any administrative aspect of the pension plan. The 1939 Plan
Document did not resérve to the Pension Board or the ONTC a power to amend or
revoke the Trust. The administrative powers reserved to the Pension Board
include the power to make rules for the efficient control of the Pension Plan,
determine eligibility for benefits, grant pensions, determine and fix the amount of

pensions, and draw sums from the Trust to pay pensions.

The ONTC has consistently publicly acknowledged and accepted the role of

Trustee since the creation of the Trust in 1939. The notes to the consolidated
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‘Financial Statements in the Annual Reports of the ONTC until 2000 stated that

the ONTC was the Trustee-of its contribiitory Pension Plan. The ONTC ceased
eferring to itself as a trustee in its 2001 and 2002 Annual Reports, which it

released following the issuance of the Original Statement of Claim in this maiter.

As at January 1, 2001, the Pension Plan had 2301 members, consisting of 1041
active employees, 1232 pensioners, 23 deferred members and 5 suspended
members. The Trust had assets of $450,376,000.00, including an actuarial surplus

of $136,657,000.00.

Breach of the Trustee’s Duties

36.

37.

The ONTC has engaged. in a prolonged course of conduct of dealing with the
Trust so as to benefit itself to the detriment of the true and proper beneficiaries of
the Trust, being the employees, former employees and survivors of the employees
of the ONTC. Further, the ONTC has consistently failed to inform, or
deliberately misled, the beneficiaries of the Trust as to the true nature of its

dealings with the Trust.

The following acts carried out by the ONTC were breaches of the ONTC’s

fiduciary duties as Trustee:

(@) Effective November 24, 1982, the ONTC caused an Order in Council to be
issued to amend the 1939 Plan Document to purport to provide for the
reversion of any actual or actuarial surplus remaining in the Trust on

discontinuance of the Trust to the ONTC.

(b) Effective January 1, 1988, the ONTC caused an Order in Council to be

issued to restatc the 1939 Plan Document. The restatement contained,
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‘among other things, a unilateral power purportedly granted to the ONTC

to amend and/or terminate the Pension Plan, the Trust and the 1939 Plan
Document, a power purportedly granted to the ONTC to utilize any
surplus funds to reduce its contributions to the Trust, and a purported
limitation on liability to protect the ONTC from claims in the event of a

wind-up or termination of the Trust.

Effective January 1, 1996, the ONTC caused an Order in Council to be
issued to amend the 1939 Plan Document to purport to allow the ONTC to
use Trust monies to offer the 1996 early retirement package to the 1996
Early Retiree Sub-Class. In return for bridge payments made during a
specific period of early retiremient, the. 1996 Early Retiree Sub-Class
conferred the benefit on the ONTC of avoiding payment of their continued
salaries or payment of amounts otherwise owing for termination of their
employment. Pursuant to this amendment, the ONTC retired 182
employees and used monies from the Trust to finance the bridge payments
to the 1996 Early Retiree Sub-Class. The ONTC has illegally and
impropetly withdrawn or will withdraw approximately $25,869,900 from
the Trust pursuant to this amendment and has generated or will generate

savings for itself far in excess of that amount.

Effective January 1, 1997, the ONTC caused an Order in Council to be
issued to amend the Pension Plan to purport fo allow the ONTC to cease
finding the administration of the Trust. Pursuant to this amendment, the
ONTC ceased funding the administrative expenses of the Pension Plan and

caused the Trust to bear the costs of the administrative expenses of the
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Penision Plan. The ONTC has, to date, illegally and improperly caused the

Trust to expend approximately $1,672,808 pursuant to this amendment

and has generated savings for itself of the same amount.

Effective January 1, 1999, the ONTC caused an Order in Council to be
issued to amend the 1939 Plan Document to purport to-allow the ONTC to
amend the benefits calculation formula which benefits were only made
available to then current employees of the ONTC or those members of the
Pension Plan commencing survivor benefits after January 1, 1999. The
ONTC chose to benefit only those members of the Pension Plan with
whom it had a continuing employment relationship and refused to-act in an
even-handed manner with respect to all the beneficiaries of the Trust by

extending this benefit to all members of the Pension Plan.

On_ February 1, 2000, pursuant to the restatement of the 1939 Plan
Document in 1988, the ONTC. ceased making its mandatory contributions
and caused the 2000 Contribution Holiday Sub-Class to cease making
their mandatory contributions to the Trust, being six (6) percent of wages
camed, which continues to the present day. The ONTC has, to date,
illegally and improperly caused approximately $22,000,000 to be withheld
from the Trust and has generated savings for itself of approximately

$11,000,000 in withheld contributions alone.
The ONTC caused an Order in Council to be issued to amend the 1939
Plan Document to purport to allow the ONTC to use Trust funds to offer

the 2004 early retirement package. In return for bridge payments made



























